This paper focuses on the current state of EU immigration legislation and aims to provide a critical analysis and suggestions for improvement in the future. Over the past ten years, EU Summits have emphasized the need for the adoption of new legislative measures in order to converge to a true European common policy on immigration. Nowadays, the mainstream debate on immigration in Europe focuses on several different topics. On the one hand, there is the need to secure the borders and control undocumented immigration, while on the other hand there is the question of the protection of migrants' human rights and the improvement of the EU immigration system. There is also a third element, which concerns the EU relations with the immigrants' countries of origin.
Introduction
Over the past ten years migration matters have attracted considerable attention from the Member States at EU level, in particular from those countries which face an increasing flow of immigrants towards their borders, such as Italy and Spain. 1 The Amsterdam Treaty (in force since 1999) determined the communitarisation of migration and asylum policies. The various meetings of the European Council between 1999 and 2004 focused on priorities in the governance of immigration. 2 The Hague Programme (adopted in 2004) attempted to provide a new framework for the management of migration.
3 Through this Programme, the EU is seeking a more comprehensive approach to dealing with migration. This global approach, as the EU called it, also tries to help the countries of origin to address migration issues. In other words, the global approach aims to build a true partnership with these countries. On the occasion of the adoption of The Hague Programme, the European Council stressed the importance of "the establishment of an effective removal and repatriation policy based on common standards for persons to be returned in a humane manner and with full respect for their human rights and dignity."
4 It should also be pointed out that the Lisbon Treaty will introduce changes to the common EU migration policy, with the introduction of the new voting system. 5 EU migration policy is based on the general principles of subsidiarity, proportionality, solidarity and respect for the different legal systems and traditions of the Member States. At the same time, EU legislation must respect human rights and the fundamental freedoms of migrants, as recognized in various international instruments, in particular the 1951 Geneva Convention Relating to the Status of Refugees (hereinafter 1951 Geneva Convention). 6 In this regard, access to asylum procedures must be guaranteed in those cases in which the requirements are met. Apart from cases in which undocumented migrants are entitled to request refugee status, they can also be entitled to international protection (subsidiary or complementary) under EU law. According to this concept, when there are people who do not qualify under the 1951 Geneva Convention conditions, aside from asylum, other types of international protection can be granted.
7 This is a highly controversial topic, particularly in the case of the arrival en masse of undocumented migrants, in which it is difficult to prove the fulfilment of all the requirements.
(known also as "Palermo Protocol"); the Council of Europe Convention on Action against Trafficking of Human Beings; and, concerning immigration by sea, the United Nation Convention on the Law of the Sea of 1982 (UNCLOS), the International Convention for the Safety of Life at Sea of 1974 (SOLAS) and the International Convention on Maritime Search and Rescue of 1979 (SAR) 11 should be mentioned. These constitute the normative basis upon which EU Law has to regulate immigration. Consequently, EU Law on immigration has to show compliance with international human rights standards. The core concept of dignity and basic rights (minimum standard) are also essential in this field.
In this regard, it should be pointed out that EU members States have become parties to the main international instruments on human rights. Even so, EU Member States, as mainly receiving countries, have not yet ratified the Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families. 12 At the regional level, EU law also has to meet the human rights requirements laid down in the European Convention on Human Rights and the other relevant instruments adopted within the framework of the Council of Europe. 13 The Court of Justice, through its case-law and the Advisory Opinion issued on the accession of the EC to the European Convention on Human Rights, highlighted the relevance of the observance of international human rights law, and particularly those instruments adopted within the framework of the Council of Europe, within the whole EU legal system. 14 The European Court of Human Rights (hereinafter ECHR) has also expressed its opinion on the EU immigration system on several occasions. 15 Indeed, in the Strasbourg jurisprudence there have been cases before the ECHR involving the protection of the human rights of undocumented migrants. In the field of the protection of foreign nationals, the European Convention is complemented by some additional protocols which are relevant to this topic: Protocol 4 (which contains the prohibition of the collective expulsion of aliens); Protocol 7; and Protocol 12 (which is related to the principle of non-discrimination). In addition, other international instruments adopted by the Council of Europe address this question, such as the European Social Charter and the Convention for the Prevention of Torture and Inhuman or Degrading treatment or Punishment. It is also worth remembering that the Council of Europe has adopted a specific treaty, the European Convention on the Status of Migrant Workers (1977) . 17 Under the ECHR there are certain rights that are regarded as core, or non-derogable. Among these absolute rights are included the right to life (Article 2), the prohibition of torture and inhuman and degrading treatment or punishment (Article 3), the prohibition of slavery and servitude (Article 4.1), and the prohibition of retroactivity of punishment (Article 7) . 18 The case law of the former Commission and the jurisprudence of the ECHR set the guidelines on the application of the ECHR with respect to the rights of foreigners in general, and those who are unlawfully in a State (in an irregular situation) because have entered illegally (illegal entrants) or stayed beyond their permission (overstaying foreigners).
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So far, the EU has attempted to regulate different statuses concerning foreigners (non-EU citizens). 20 Among them, the most complete is the status of long-term residents in a Member State, whereas the legal status granted to an irregular migrant is still uncertain. It is also relevant to briefly examine the case law of the European Court of Justice on migration issues. In the early cases (sentences issued between the 1970´s and 1990´s), the European judiciary body had the opportunity to judge various cases concerning mainly family reunification and lawful immigration. 23 The recent case law shows that the Court of Justice and its human rights Consequently, it can be said that the response of the Court of Justice to illegal immigration is not complete. Indeed, the Court of Justice case law barely gives any sort of guidelines or principles to be applied in the case of undocumented migrants.
At EU policy level, the scenario is more complex. With the increase in immigration flows in recent years the whole situation has become more difficult to manage in practice. The number of undocumented migrants trying to enter EU territory has fluctuated between 50,000 and 100,000 per year since 2000. 25 In recent years, the EU has also had to face enlargement, which implies opening internal borders to free the movement of persons (citizens from the new EU Member States) and controlling the new common external borders.
In the design of a common European immigration and asylum system, four main priorities can be identified: the adoption of a common EU asylum system; the establishment of adequate treatment of third country nationals; and the governance of migration flows and the development of partnerships with the countries of origin.
One of the main achievements is the adoption of a common asylum policy on the basis of the 1951 Geneva Convention and the application of the principle of non-refoulement.
26 EU asylum policy is based on respect of this principle, which is embodied in the Geneva Convention and recognized as a core human right under the ECHR. 27 However, it should be underlined that article 33 of the Geneva Convention as a main provision in this field has become less significant in comparison with article 3 ECHR, which prohibits torture and inhuman or degrading treatment. The European Court of Human Rights has emphasized that the ECHR provides for a higher level of protection than that offered by the Geneva Convention on refugees. In fact, while article 33 of the Geneva Convention can be subject to derogations, Article 3 ECHR is considered absolutely inderogable.
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EU immigration policy also focuses on granting fair treatment to third country nationals, which implies the recognition of rights and obligations for migrants, as well as the development of special measures against discrimination and xenophobia. As another priority, the management of immigration flows aims to establish legal channels for immigration and, at the same time, to combat illegal immigration. Closely linked to this point, it is crucial to develop partnerships with the countries of origin and include migration issues in the bilateral or multilateral dialogue in order to achieve joint migration management and readmission in cases of illegal immigration. This cooperation in migrationrelated aspects with third countries also has an element of economic cooperation to improve development in the countries of origin. As can be observed, there is constant reference to the need to combat irregular immigration on the immigration agenda of the EU, however sometimes it seems that the human rights aspects are overlooked in the design of the policy. In fact, one of the main concerns nowadays is how to reconcile EU migration policy when fighting illegal immigration (which also includes the return policy) with the safeguarding of human rights, as will be appreciated from the following paragraphs.
The Return Directive and its implications for the EU immigration system
Over the past decade, the return policy has become one of the most frequently addressed topics in the realm of EU immigration. The main steps in the adoption of a common policy in this field were:
Communication on a Common Policy on Illegal Immigration (15 November 2001). In this document the Commission pointed out that return policy is an integral and crucial part of the fight against illegal immigration. The document also makes it explicit that the return policy needs to be founded on three elements: common principles, common standards and common measures.
Green Paper on a Community Return Policy (10 April 2002
). This document developed the issue of return as an integral part of a comprehensive Community Immigration and Asylum Policy. It highlighted the need for approximation and improved co-operation on return among Member States. Furthermore, the document provided a number of possible elements for a future legislative proposal on common standards in order to generate a broad debate among the relevant stakeholders. 29 27 The Geneva Convention was considered the main pillar in the design of the EU asylum policy. EU regulations focused on the adoption of common standards and the definition of the criteria for granting refugee status to asylum seekers. In the EU asylum policy, non-refoulement plays a relevant role in its shaping. There has been scholarly discussion about the nature of non-refoulement, with partial agreement on the jus cogens character. Internally, too, national courts have recognized the value of the principle of non-refoulement. See As underlined previously, since the adoption of The Hague Programme, the EU has pursued a global approach in the field of immigration, aimed at building up a proper European common policy on immigration. In this new EU strategy, Member States agreed on the need for more coherence. As stated in The Hague Programme, "The Union aims at developing a balanced approach: it implies the establishing of a common immigration policy, covering admission procedures and criteria to legally enter its territory, and ensuring a secure legal status and a better defined set of specific rights to third country nationals temporarily working or staying legally for other reasons in the EU, while carrying out a policy against illegal migration, which is both firm yet respectful of the rights and dignity of third country nationals, including those in an irregular situation in the Union." 31 The most hotly debated questions during the negotiation were those related to the protection of human rights.
In general, the Directive aims to establish fair common rules concerning return, removal, the use of coercive measures, temporary custody and re-entry in the case of illegally staying third-country nationals, which fully take into account respect for the human rights and fundamental freedoms of the persons concerned. 32 In other words, the main scope is to lay down minimum standards for the fair treatment of undocumented migrants during the return procedure. 33 As usual in EU instruments concerning the protection of individuals, under the Directive, Member States are not allowed to apply harsher rules to illegal immigrants, and on the contrary they are authorized to maintain or adopt more generous rules. Moreover, this EU legislation applies in any case only after a decision has been taken by the national authorities to deport an illegal immigrant: each Member State retains the power to decide in the first place whether it wishes to regularise or deport the immigrant, in fact the Directive pays special attention to the powers of sovereignty of the Member States. In the following paragraph, the main aspects of the return procedure will be examined, according to the regulation provided for the Directive.
The return decision
In the words of the Directive, return is "the process of a third country national going back (…) to his or her country of origin, or a country of transit in accordance with Community or bilateral readmission agreements or other arrangements, or another third country, to which the third-country national concerned voluntarily decides to return and in which he or she will be accepted" (Article 3.3). Under the Directive, the previous grounds on which the return decision is based is the "illegal stay" of the migrant. The definition of which categories of migrants are covered under the scope of the Directive is a little uncertain. The main category comprises those who are already present in the territory of the State for a period. But the Directive's application is not clear with regard to migrants who are apprehended at, or in proximity to, the border. Under the directive, Member States can decide to exclude from its scope third-country nationals "who are apprehended or intercepted by the competent authorities in connection with the irregular crossing by land, sea or air of the external border of a Member State and who have not subsequently obtained an authorisation or a right to stay in that Member State (article 2. 2. a). This could lead to different degrees of protection in the future.
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Member States are required under the Directive to issue a return decision to every thirdcountry national illegally staying on their territory (article 6.1). This return decision should include measures to enforce return, which may include a separate removal order in the case that the thirdcountry national concerned fails to leave. However, there are certain cases in which the return decision does not proceed:
-when the irregular migrant has a valid residence permit or entitlement to lawful residence in another Member State, he or she would only be expelled in cases of non-compliance with the obligation to return to the second Member State or for reasons of national security or public policy (article 6.2); -if there are bilateral agreements or other arrangements and an irregular migrant can be taken back by another Member State. This second Member State has to enforce the return of the person concerned (article 6.3); -in cases in which an application for renewal or a permit to stay are pending, the Member States may consider abstaining from adopting a return decision (article 6.5).
This return decision ends the illegal stay and opens the next phase, in which the person has the possibility of voluntary departure. The person concerned can be returned to different places:
-his or her country of origin, or -a country of transit in accordance with Community or bilateral readmission agreements or other arrangements, or -another third country, to which the third-country national concerned voluntarily decides to return and in which he or she will be accepted. 35 Importantly, it should be underlined that in any case, the consensus of the person concerned is necessary. In the original draft there was an explicit reference to human rights and the need for the Member States to adopt return decisions in accordance with their human rights obligations, 37 as derived in particular from the European Convention on Human Rights, the right to non-refoulement, the protection of children's rights and to family unity. These explicit references to fundamental rights obligations have been removed from the main text and reallocated in the preamble (see recitals 21 to 24) and make the obligatory character of the return decision particularly problematic.
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Detention period
According to the legislative text adopted, the expulsion of an undocumented migrant will follow two steps:
Voluntary departure period: In this new legislative approach when an expulsion order is taken, the undocumented migrant will be given the possibility of voluntary departure for a limited period (between seven and thirty days). In the event that the migrant concerned (the deportee) does not voluntarily leave EU territory, the authority will issue a removal order.
Removal order and custody period:
Once a removal order is issued there can be two possibilities. First of all, if the authority which issued the removal order is judicial and there are grounds to believe that the person is likely to escape, he or she can be placed in custody for a maximum period of six months, which can be extended, in certain cases, up to eighteen months. At this point, it is relevant to underline that previously in some EU Member States an undocumented migrant could be detained for either a longer period or even for an indefinite period. 39 Secondly, if the undocumented migrant is placed in custody following a decision taken by an administrative authority, this decision has to be confirmed by the courts "as speedily as possible." 40 In the case of children and families, the Directive also states that they must not be subject to coercive measures and can only be held in custody as a last resort. Unaccompanied minors may only be deported if they can be returned to their family or to "adequate reception facilities" in the state to which they are sent.
Prohibition of re-entry to EU territory
With regard to the prohibition of re-entry, this applies for a maximum of five years if the person is deported after the voluntary return period, 41 but it can be issued for a longer period if the individual represents a serious threat to public safety. It is important to note that Member States retain the right to waive, cancel or suspend these bans. 37 The International Organisation for Migration (IOM) has prepared a specific document about the return procedure: Return migration -Policies and Practices in Europe, Geneva, 2004, available at http://www.ch.iom.int/fileadmin/media/pdf/publikationen/return_migration.pdf. 38 A. Baldaccini, loc. cit., p. 7. 39 Take for instance the case of the United Kingdom, in which there is no maximum, even though the Directive is not applicable to this specific country as will be shown later on. During the negotiation of the Directive text there was a proposal, which was not approved, by the PES group to reduce this custody period to three months plus a further three months. 40 In the original draft the court order was required within 72 hours. The EP Civil Liberties Committee wanted 48 hours while the PES group tabled an amendment to restore the deadline of 72 hours. These two latter proposals were rejected. 41 Return Directive. Article 11.
Special provision on emergency situations
The text approved also includes an article that provides for more flexibility for Member States when they face "emergency situations," in other words when an "exceptionally large number" of thirdcountry nationals creates "an unforeseen heavy burden" on the administrative or judicial capacity of a Member State. 42 In this case, the State involved may decide to allow longer periods for judicial review as well as less favourable conditions of detention. However, the State must take into account the situation of the individual's country of origin, under the principle of non-refoulement.
Turning now to the main areas of controversy, three different orders of questions will be analyzed.
The Return Directive and international human rights law, in particular the 1951 Geneva Convention on the Status of Refugees
In the Directive, there is a clear aim to make the removal procedure more efficient and at the same time to protect the rights of the people involved. Despite all these efforts to defend the rights of undocumented migrants during the removal procedure, certain concerns remain. In the original draft, there was an explicit mention of the subjection of the Member States' power when issuing a return decision to fundamental rights (and in particular the right to non-refoulement, children's rights and the right to family unity) as established by the European Convention on Human Rights. In order to correctly assess the compliance of the Directive with human rights standards we will consider the initial situation concerning the removal of undocumented migrants, the debate during the negotiations, and the scenario after the adoption of the Directive.
EU Member States have set up various mechanisms for removing and holding undocumented migrants. The length of detention ranges from 32 days to unlimited periods. 43 On the whole, many of these systems barely fit within legal frameworks, and in certain cases the norms for detention conditions are not defined. Two different situations can be distinguished. On the one hand, we find Member States with a long tradition of receiving immigration flows, which have had to cope with the arrival of migrant populations for decades. They have thus developed and adapted systems for the removal of undocumented migrants for a long time. On the other hand, we can mainly observe in the case of southern European countries that, apart from dealing with inter-European migration, they are also gateways into the European Union from the south. They therefore have to face the arrival, for the most part by sea, of migrants and asylum seekers coming mainly from Asia and Africa. These countries have developed systems for detention "on arrival".
As observed earlier, the text submitted by the Commission aimed to harmonise legislation on the detention and expulsion of people in an "illegal" situation at a European level. Traditionally, all the measures involving the expulsion of an undocumented migrant were under the sovereignty of each Member State. Therefore, there was a heterogeneity of different legal solutions adopted at the national level.
During the negotiation, various NGOs and the Committee on Civil Liberties of the Parliament (hereinafter LIBE Committee) participated with different proposals. Many human rights organizations raised various issues. 44 In their common proposals, they recommended a list of "common principles on the removal of migrants in an irregular situation and rejected asylum seekers," stressing that these 42 Return Directive. Article 18. This article was added by the Council. 43 This is an area in which Member States have regulated the measures to be taken in the management of migratory flows in accordance with their geographical, political and economic situations. 44 Different European human rights organizations (Amnesty International Europe, Jesuit Refugee Service Europe, ECRE, Caritas Europe, PICUM, Human Rights Watch, CCME, Save The Children, Sensoa, Quakers, FCEI, Spanish Evangelical Church) held a consultation process during the period of the negotiation of the Directive (2005) (2006) (2007) (2008) . See, also: Proposal for a "returns" Directive. The FIDH calls for the suspension of the text's adoption until it conforms to Member States international human rights obligations, available at http://www.statewatch.org/news/2008/may/eu-fidh-returnsdirective.pdf fundamental principles should be prevalent in the drawing up of any expulsion policy, in particular the European Directive on returns. 45 According to Amnesty International, the Return Directive establishes "an excessive period of detention of up to 1.5 years as well as an EU-wide re-entry ban for those forcibly returned, risks lowering existing standards in the Member States and sets an extremely bad example to other regions in the world." 46 The main argument behind the different reports issued during the negotiation period highlighted that those migrants who are in an irregular situation and rejected asylum seekers are not well-protected against expulsion and detention. In other words, the Directive does not grant an adequate level of protection.
In its report, the LIBE committee stated that Member States are bound to respect the principles recognized in international instruments and their international obligations, among them the nonrefoulement of asylum seekers (1951 Geneva Convention); the best interests of the child (1990 International Convention on the Rights of the Child) and the protection of private and family life (article 8 of the European Convention on Human Rights). Nevertheless the LIBE committee did not provide specific provisions to guarantee their implementation in effective terms.
In the context of expulsion, there are many questions concerning the protection of human rights. Expulsion cases raise concern at the European Court of Human Rights with regard to the fulfilment of Article 3 of the European Convention on the Protection of Human Rights. This has been and is one of the main issues in the Strasbourg jurisprudence. 47 In the case of expulsion, many human rights can be involved, which are, under the ECHR, "non-derogable."
As stated before, there are core human rights that must be respected in any case:
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• the right to life;
• the right to liberty and security of the person;
• the prohibition of torture, or other cruel, inhuman or degrading treatment or punishment;
• the prohibition of genocide;
• the prohibition of slavery;
• the prohibition of racial discrimination;
• the right not to be convicted or punished under retroactive laws;
• the right to private life and family;
• the freedom of conscience, thought, and religion;
• the right of access to a due process of law.
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As G. S. Goodwin-Gill and K. Newland point out, "these rights (…) may not be derogated (…) even in exceptional circumstances; they benefit everyone, national, foreigners, migrants, and refugees whether lawfully or unlawfully in the state, and regardless of any situation of emergency." 50 In the removal process (as regulated in the Return Directive) there are points to be clarified in order to 45 guarantee the respect of human rights, especially taking into account the vulnerability of the undocumented migrant who faces the trafficking and smuggling of individuals.
In the following paragraphs, some key points in the Directive which involve the protection of human rights will be examined:
The length of detention (18 months)
One of the delicate aspects is the period between the adoption of the removal order and its enforcement. As we have seen in a previous paragraph, detention can be ordered when the person may flee (risk of absconsion) or he/she represents a threat to public order.
The practice of the Human Rights Committee and the case law of the European Court of Human Rights provide a noteworthy illustration of the conditions to be respected for detention to be lawful. 51 In the case of the detention of aliens, for the detention not to be considered arbitrary certain requirements must be fulfilled: the detention can only last the time necessary to define the alien's status; the alien must be informed of the reason for the detention; access to legal advice, consular officers and relatives must be guaranteed, as well as access to judicial review. 52 These are the standards of non-arbitrariness which must be met in any case.
In the report drafted by the LIBE Committee, detention is allowed as a form of "control", in other words as a means of control over the undocumented migrants when there are grounds to suspect that they can constitute a security risk. In its final version, the Directive allows judicial or administrative detention which can be extended up to 18 months. In this way, the Directive opens the possibility of the deprivation of freedom of migrants, even while their asylum applications or residence permits are being examined.
Expulsion measures involving a systematic ban on re-entry
Under the approved text, a ban from European territory for a maximum of 5 years can be issued together with every expulsion measure. 53 The Parliament proposed that such a ban from the territory should not be made obligatory. 54 In addition, the Parliament proposed the possibility of the ban being withdrawn or suspended for humanitarian or other reasons. The decision must be taken by a duly empowered authority with a sufficient level of responsibility and must be founded on criteria of legality established by the law. Principle 7: A maximum period should be set by law and the custody may in no case be unlimited or of excessive length. Principle 8: Notification of the custodial measure must be given in writing, in a language understood by the asylum-seeker or immigrant, stating the grounds for the measure; it shall set out the conditions under which the asylum-seeker or immigrant must be able to apply for a remedy to a judicial authority, which shall decide promptly on the lawfulness of the measure and, where appropriate, order the release of the person concerned. Principle 9: Custody must be effected in a public establishment specifically intended for this purpose; when, for practical reasons, this is not the case, the asylum-seeker or immigrant must be placed in premises separate from those for persons imprisoned under criminal law. Principle 10: The Office of the United Nations High Commissioner for Refugees (UNHCR), the International Committee of the Red Cross (ICRC) and, where appropriate, duly authorized non-governmental organizations must be allowed access to the places of custody. U.N. Doc. E/CN.4/2000/4/Annex 2 (1999), available at http://www1.umn.edu/humanrts/instree/v5unchrad.html. 53 Return Directive. Article 11. 54 The original text stated: Article 9. Re-entry ban. 1. Removal orders shall include a re-entry ban of a maximum of 5 years.
Return decisions may include such a re-entry ban. 2. The length of the re-entry ban shall be determined with due regard to all relevant circumstances of the individual case, and in particular if the third-country national concerned: (a) is the subject of a removal order for the first time; (b) has already been the subject of more than one removal order; (c) entered At present, this ban exists in some European countries. 55 The main criticism is that the use of such a ban can lead in the future to unacceptable situations, like not allowing people who have made a life in EU countries to return and try to resolve their legal situation, and pushing those who may want to return into illegality. Another weak point concerning this measure is that it would also have the effect of a double punishment, turning an undocumented migrant into a person guilty of an offence punished twice, by repatriating him/her and by forbidding him/her from returning.
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Mechanisms of protection and judicial review
With respect to the mechanisms for controlling the application of these measures, particularly the detention conditions, it must be underlined that detention in the Directive is called a "custody period." As mentioned above, when the detention is ordered by an administrative authority it has to be confirmed by a judicial authority "as speedily as possible." This expression is not auspicious. There is a lack of clarity and precision in the norm which may be problematic in the future implementation of the Directive, mainly taking into account that, as stated before, the right of judicial review is a nonderogable right. General Comment 15 on the position of aliens under the Covenant states that "An alien must be given full facilities for pursuing his remedy against expulsion so that this right will in all the circumstances of his case be an effective one. The principles of article 13 relating to appeal against expulsion and the entitlement to review by a competent authority may only be departed from when "compelling reasons of national security" so require. Discrimination may not be made between different categories of aliens in the application of article 13." 57 The situation of undocumented migrants in Detention and Identification Centres (these functions may be alternative or cumulative) deserves Particular attention. In recent years, Member States responsible for managing the entry of migrants travelling across land and sea routes into Europe (mainly Southern European countries) have been receiving funding from the European Union to build detention centres at their borders. On many occasions, the legal status of undocumented migrants remains unsolved for a long period with unacceptable periods of detention. Sometimes the whole identification process is difficult even if Member State governments are willing to solve it. In many cases, the undocumented migrant is unwilling to provide exact information about his or her State of origin. Different organizations working in the field (such as UNHCR, CIR (Consiglio Italiano per I rifugiati) and CEAR (Comisión Española de Ayuda al Refugiado) have warned about the side effect that this situation could generate: the creation of legal limbos. 58 Even if the Directive were applicable in these Centres, it is not clear that it can bring a future improvement in the detention conditions reported.
Emergency situations
A final controversial issue is that the Return Directive allows specific derogations on detention conditions in Member States that face so-called emergency situations. With regard to the actions to be adopted in the case of emergency situations, the flexibility allowed to the State generates concerns (Contd.) the Member State during a re-entry ban; (d) constitutes a threat to public policy or public security. The re-entry ban may be issued for a period exceeding 5 years where the third country national concerned constitutes a serious threat to public policy or public security. 3. The re-entry ban may be withdrawn, in particular in cases in which the third-country national concerned: (a) is the subject of a return decision or a removal order for the first time; (b) has reported back to a consular post of a Member State; (c) has reimbursed all costs of his previous return procedure. 4. The re-entry ban may be suspended on an exceptional and temporary basis in appropriate individual cases. 5. Paragraphs 1 to 4 apply without prejudice to the right to seek asylum in one of the Member States. 55 Take for instance the cases of Spain and Germany. 56 Another point which is not clear is the situation of individuals who received a ban on re-entry, and then due to a change in the conditions in the country of origin could eventually ask for refugee status. 57 General Comment Nº 15. The position of aliens under the Covenant, available at http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/bc561aa81bc5d86ec12563ed004aaa1b?Opendocumentabout the protection of human rights. Even if on the one hand it is true that massive migration (especially by sea) generates problems which are difficult to solve in practice, on the other hand, as human rights organizations have underlined, there is a risk that the application of these exceptional measures can lead to the derogation of basic human rights and fundamental freedoms.
The application of the 1951 Geneva Convention on the Status of Refugees
The 1951 Geneva Convention plays an important role in the context of return because of the principle of non refoulement. 59 The application this principle implies the prohibition of the expulsion or forced return ("refoulement") of a refugee to a country "where his life or freedom would be threatened on account of his race, religion, nationality, membership of a particular social group or political opinion." 60 This principle has been recognized at international and at regional level by different human rights instruments. 61 As seen above, under the ECHR the principle does not admit exceptions on grounds of public order or national security, initially allowed by article 33 of the 1951 Geneva Convention. 62 At present, it can be said that there are grounds for considering the non refoulement principle part of customary international law. 63 In the context of immigration, the principle of non refoulement implies the immediate verification (before removal) of whether the individual has the right to file an application to determine refugee status or to apply for subsidiary protection. 64 While the principle has been enforced on state territory, its application at sea has become controversial. 65 Interception on the high seas of potential undocumented migrants (the so-called boat people) raises a difficult question to answer. 66 One possible solution would be the unrestricted application of the principle and the consequent obligation of the vessel which meets these people to take them to the State of its flag, or eventually to ask the coastal State for permission to disembark them for humanitarian reasons. 67 In that case, disembarkation would, according to European law, determine the State in charge of examining eventual asylum claims. 68 The second possibility would be that after checking the conditions and the respect of the essential human rights provisions and refugee law, individuals on board would be sent to a safe State. The third possibility would be to take them to centres created outside of the European borders and let human rights organizations contact them in order to grant them effective access to the procedure for determination of refugee status under the Refugee Convention or under other international protection.
69 So far, the third solution has frequently been applied. Despite the Community legislation on asylum, international human rights law and maritime law, the situation of boat people and access to asylum remain particularly difficult, since currently there is a lack of adequate standards applicable to the situation.
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With respect to the application of the 1951 Geneva Convention, the Directive raises several questions. First of all, it is clear that in the return procedure Member States must take account of the situation of the individual's country of origin before returning him or her, following the principle of non-refoulement.
71 Secondly (as mentioned before), aside from the country of origin, the individual can be sent to a "country of transit in accordance with Community or bilateral readmission agreements or other arrangements, or another third country, to which the third-country national concerned voluntarily decides to return and in which he or she will be accepted" (Article 3.3). In these cases, there is no mention of the qualification of these other possible places of return. As can be seen, the question of where to return migrants is still quite controversial.
In the application of the Directive to cases where immigrants (including those arriving by sea) are intercepted at the border before entering the territory of the State, 72 as seen before, Member States may decide to apply the provisions. Some scholars point out that such a distinction can lead to the creation of a different status of treatment for undocumented migrants, with cases in which the minimal safeguards are not applied.
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The United Nations High Commission for Refugees (UNHCR) had recommended that the Directive's safeguards should be applied without distinction. The UNHCR's recommendations require the equal treatment of asylum-seekers intercepted at the border and those already on European territory, in order to put the Directive in line with the jurisprudence of the European Court of Human Rights (in particular, Case Ammuur v. France, 19776/92).
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The Return Directive and the 1989 Convention on the Rights of the Child
With regard to the situation of children in general, and unaccompanied minors in particular, several points were raised during the negotiation of the Directive. 75 70 See ASGI, Comments relating to the Green Paper on the future common European asylum system, available at http://ec.europa.eu/justice_home/news/consulting_public/gp_asylum_system/contributions/ngo/asgi_associazione_studi_ giuridici_sull_immigrazione_en.pdf 71 As Baldaccini points out, "following a recent ruling by the Court of Justice, the European Parliament will in the future decide jointly with the Council (under co-decision) which countries are deemed safe", loc. cit., p. 6. 72 As for asylum seekers, the EU by means of the Schengen agreements (incorporated in the EU law as acquis Schengen), the Dublin Convention, different readmission agreements and a series of directives, has provided itself with a legal system guaranteeing a minimum standard of protection. 73 Baldaccini, loc. cit., p. 76 The Directive foresees certain extra guarantees when the person to be removed is a child, for instance to provide him/her with proper conditions of accommodation, quite a difficult question as can be appreciated in the ruling of the ECHR in the case Mubilanzila Mayeka and Kaniki Mitunga v. Belgium. 77 The most controversial questions in this respect regard the concrete application of the principle to cases of the return of children and the situation of separated children.
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In practice, it is difficult to assess the application of the principle of the best interest of the child in each Member State, because some of them make a narrow interpretation of this principle in the immigration context. In this aspect, the suggestion of specialized NGOs was to follow the experience of certain States and ask the Commission to provide Member States with guidelines to assist them in the implementation of this key principle. 79 In the case of separated children, 80 the determination of their best interests is even more complex because there are many elements to be taken into account. Therefore, Member States "should assess and balance a variety of factors including: safety, family reunification, the child's view, voluntary return, age and maturity of the child, child's level of integration in the host country, socioeconomic conditions in the country of origin and the views of the legal guardian and carer." 81 Another provision of the Directive to be examined is article 5, concerning family relationships and the best interest of the child. Even though the Directive expressly mentions that Member States "shall take due account of the nature and solidity of the third-country national's family relationships," there is no concrete reference to respect for family unity. During the negotiation of the Directive, it was recommended that it should be "clearly stated that children should never be separated from their families or primary caregivers unless this is in the child's best interests." The Convention entered into force on 2 September 1990. In article 3, the Convention states: "1. In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration". Available at http://www.unhchr.ch/html/menu3/b/k2crc.htm. 77 Case of Mubilanzila Mayeka and Kaniki Mitunga v. Belgium (Application no. 13178/03), 12 th October 2006. The case is available at http://www.unhcr.org/refworld/pdfid/45d5cef72.pdf. 78 Different stakeholders (mainly organizations) who are working for the protection of Children issued reports and position papers with respect to the Return Directive. See, for instance, Save the Children "Comments on Proposal for a Directive of the European Parliament and of the Council on common standards and procedures in Member States for returning illegally staying third-country nationals", available at www.savethechildren.net/separated_children/publications/reports/return_directive.pdf. 79 Take as an example the case of Sweden, where the Ombudsman for Children issued a report on how the best interests principle should be applied to asylum applications and listed the following criteria for assessing a child's best interests: the child's need to be with its parents; the child's need for health care including medical care and rehabilitation; the child's relationship to its parents. See Save the Children "Comments on Proposal for a Directive of the European Parliament and of the Council on common standards and procedures in Member States for returning illegally staying third-country nationals" available at www.savethechildren.net. handover of their care. 83 Even this special consideration given to unaccompanied minors still needs more clarification. In fact, it would have been appropriate to cover a variety of aspects, such as child welfare and security concerns, and most importantly the necessity of consulting the child regarding the decision. 84 Finally, it should be noted that initially there was a proposal to include in the Directive the possibility of Member States granting an "autonomous resident permit" for children, based on humanitarian reasons following the example of other cases already foreseen in EU legislation. 85 As can be seen, with regard to the application of the Convention on the Rights of the Child, the main issue, clearly, is to make sure that the principle of the best interests of the child applies as a primary consideration in every case in which a child is involved in the immigration context. In order to guarantee the application of this in practice, it would be appropriate for the Commission to draw up accurate guidelines, or a collection of best practices. In this way, a further level of protection can be granted to children, especially during the expulsion procedure.
Having considered the whole scenario of the Directive, the question arises of how the Directive will be implemented in the future. As in other cases, EU countries are supposed to internalize the Directive by the means they consider most appropriate. 86 Taking as an example the case of Spain, further modifications to the 2000 Immigration Act (Ley Orgánica de Extranjería) are currently being examined in order to adapt it to EU legislation on immigration, including the Return Directive.
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It is interesting to recall that this Directive is just one piece in the so-called EU immigration pact, which includes other legislative measures and is meant to be implemented by Member States in the future. The main aim of this EU immigration pact is to prepare the ground for more concrete proposals to be taken once the Lisbon Treaty enters into force. When this happens, the EU will allow decision-making in the immigration area by qualified majority with a stronger legal base.
The impact on relationships with the countries of origin of the immigrants
As for the effect of the Directive on the countries of origin of the immigrants, it is necessary to narrow the question down because it is too broad. By impact in this paper we mean, primarily, the possible 83 Return Directive. Article 8. Postponement. 1. Member States may postpone the enforcement of a return decision for an appropriate period, taking into account the specific circumstances of the individual case. 2. Member States shall postpone the execution of a removal order in the following circumstances, for as long as those circumstances prevail: (a) inability of the third-country national to travel or to be transported to the country of return due to his or her physical state or mental capacity; (b) technical reasons, such as lack of transport capacity or other difficulties making it impossible to enforce the removal in a humane manner and with full respect for the third-country national's fundamental rights and dignity; (c) lack of assurance that unaccompanied minors can be handed over at the point of departure or upon arrival to a family member, an equivalent representative, a guardian of the minor or a competent official of the country of return, following an assessment of the conditions to which the minor will be returned. 3. If enforcement of a return decision or execution of a removal order is postponed as provided for in paragraphs 1 and 2, certain obligations may be imposed on the third country national concerned, with a view to avoiding the risk of absconding, such as regular reporting to the authorities, deposit of a financial guarantee, submission of documents or the obligation to stay at a certain place. 84 It is relevant to underline that recently the Committee on the Rights of the Child has issued a comment which provides guidance on this matter and it should be applied in these cases. See consequences of the Return Directive on cooperation with the immigrants' countries of origin, in particular taking into account the conclusion of agreements with these countries. 88 In recent years, the joint management of migration flows and cooperation with third countries have been at the top of the EU migration agenda. Following a series of European Council decisions, migration and border management became part of the external dimension of the Area of Freedom, Security and Justice (AFSJ). 89 In particular, since the Tampere European Council and the entry into force of the Amsterdam Treaty, 90 this area has been increasing in importance and several actions have been included within the European Neighbouring Policy (ENP). 91 Indeed, many readmission clauses have been negotiated (for instance in the Cotonú Agreement with ACP countries) and various readmission agreements have been signed both by the EU and its Member States. 92 Therefore, in the latter case, third countries (countries of origin or of transit of immigrants) which make formal agreements with the EU or a Member State undertake various legal commitments in managing migration flows. These bilateral or multilateral readmission agreements, in essence, "impose reciprocal obligations on the contracting parties to readmit their nationals, and set out technical and operational criteria for this process."
93 These agreements cover nationals of the contracting parties, but also non-nationals, a category which encompasses stateless persons and persons who are neither citizens of the EU nor of the other contracting party.
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In the 2000's, the EU practice of including readmission clauses in agreements became a general requirement for all EU external agreements and there was a profusion of readmission agreements concluded by the EU. At the same time, EU Member States continued to sign bilateral readmission agreements with third countries.
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The initial approach taken by the EU in terms of readmission has been criticized because it only focused on preventive measures and it did not include any kind of activities to protect the fundamental human rights of the irregular migrants themselves. In response to those criticisms, a new approach was adopted enhancing co-operation with the third countries and emphasizing "shared responsibility," "shared values" and "joint ownership and co-responsibility." A further differentiation can be made in this external dimension of EU cooperation in justice and home affairs related to cooperation with third countries (sending and transit countries). In fact, EU cooperation with third countries over immigration covers two different approaches in terms of policy:
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-The "Traditional approach:" This first approach focuses on controlling irregular immigration flows with various legal tools. C. Boswell defines it by saying that "the logic here is to engage sending and transit countries in strengthening border controls, combating illegal entry, migrant smuggling and trafficking, or readmitting migrants who have crossed into the EU illegally."
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-The "Preventive approach:" This second approach embraces measures aimed at changing the situation in the countries of origin and transit of immigrants. These measures can include "a rather different range of tools to increase the choices of potential refugees or migrants: development assistance, trade and foreign direct investment, or foreign policy tools." 100 As will be noticed, the new EU strategy in this field seeks to include not only the first approach but also the second as essential. Recalling The Hague Programme, the current strategy "calls for genuine partnership with the third countries concerned and must be fully integrated with the Union's other external policies."
101 Besides, in its Communication on migration and development (adopted in 2005), the Commission underlined the positive impact of the return of immigrants to their countries of origin 102 in order to highlight that one of the main aims is the establishment of partnerships with sending countries, emphasising the link between migration and development. In this line, a joint strategy between the EU and African countries has been adopted in recent years.
enormously over the past ten years. In order to address the question, the measures included in the agreements will be analysed.
Italy and Spain, as Mediterranean countries, have faced considerable immigration pressure over recent years since they are countries of entry, transit or destination for many illegal immigrants. Both countries have signed various readmission agreements. These agreements include individuals who hold the nationality of the contracting parties as well as illegal third-party nationals and stateless persons. The countries of transit were reluctant to cover these third-party nationals, in particular, during the implementation of the agreements. The case of Moroccan and sub-Saharan African people intercepted in Spain illustrates this difficulty in the execution of these agreements very well. Within this general framework, however, it must be acknowledged that there are differences in the cases selected.
In the case of Italy, the Return Directive has clear implications for its relationship with Libya. 105 It is worth noting that Libya is not itself a country of emigration but a country of transit for many immigrants from Sub-Saharan Africa (Sudan, Chad, and Niger), a region with high poverty rates and several armed conflicts. 106 Another important immigration flow comes from the region known as the Horn of Africa (Eritrea, Ethiopia and Somalia), also devastated by conflicts and hunger. 107 In addition to the different bilateral agreements on the management of migration flows, a new framework agreement between Italy and Libya was signed in 2008. 108 In this agreement, the Italian government showed its commitment to the local development of the country. 109 As has been shown before, EU migration and asylum policy is built on both EU competences and those of Member States. 110 Thus, the measures adopted in many cases depend on the single Member State. In the case of the Agreement between Italy and Libya, 111 the key issues are:
Legal framework: As legal framework, the contracting parties acknowledge the prevalence of the United Nations system. They agree on the respect of the traditional principles laid down by the United Nations relating to the relationship between different States, such as equality of the sovereignty of member States.
Respect for human rights:
Both parties recognize the importance of respect for fundamental human rights and fundamental freedom, as well as the relevance of intercultural dialogue.
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Measures to be taken to fight against irregular immigration: With regard to measures to be taken to fight against irregular immigration, the treaty underlines that both parties have to develop stronger cooperation in this field. 113 In particular, Italy and Libya make the commitment to intensify their cooperation in fighting against terrorism, organized crime (…) and irregular immigration. In this regard, it is important to point out that there is a specific agreement which was signed in Rome in 2000, and several reports in this field, as well as specific Cooperation Protocols concerning irregular immigration signed in Tripoli in 2007.
Furthermore, and with regard to the fight against irregular migration, the contracting parties agree on: -The implementation of a system to control the Libyan borders, to be built with the aid of Italy and the European Union; -The definition of new bilateral and regional initiatives to prevent the phenomenon of irregular immigration in the countries of origin of the migratory flows.
As can be observed, in the partnership between Italy and Libya, the fights against human trafficking and smuggling at sea take a central role. The main question concerns undocumented migrants who arrive en masse in Sicily (Lampedusa Island), 114 where there is a centre to identify and return them (Centro di identificazione ed espulsione). The controversial issue is the role of Libya in the management of immigration flows, since this country is also involved in the process of identification and return of the undocumented migrants. 115 The recent implementation of the framework agreement and the bilateral agreements on immigration has caused several reactions. The United Nations High Commissioner for Refugees, the Italian Council for Refugees (Consiglio Italiano per I Rifugiati) and human rights NGOs have expressed their concern about the restrictive application of the nonrefoulement principle after the signature of the agreements, mainly because Libya is not party to the 1951 Geneva Convention. 116 Furthermore, in 2005 some cases on the return of immigrants towards 112 Articolo 6. Rispetto dei diritti umani e delle libertà fondamentali. Le Parti, di comune accordo, agiscono conformemente alle rispettive legislazioni, agli obiettivi e ai principi della Carta delle Nazioni Unite e della Dichiarazione Universale dei Diritti dell'Uomo. Articolo 7. Dialogo e comprensione tra culture e civiltà. Le Parti adottano tutte le iniziative che consentano di disporre di uno spazio culturale comune, ispirandosi ai loro legami storici ed umani. Le iniziative suddette si ispirano ai principi della tolleranza, della coesistenza e del rispetto reciproco, della valorizzazione e dell'arricchimento del patrimonio comune materiale e immateriale nel contesto bilaterale e regionale. 113 Libya reached the Strasbourg Court, which adopted an urgent provision suspending the removal of some of them.
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As can be appreciated, the issue is highly controversial. As a matter of principle, the agreement stipulating migration controls away from the borders should reconcile the activities foreseen with the protection of basic human rights, such as the right to apply for refugee status or other kinds of international protection and the possibility of judicial review. 118 Consequently, the implementation of a cooperation agreement in the context of undocumented migration should include measures to undergo a preliminary verification of the risk individuals might be at in their country of origin. 119 As will be appreciated, the current migratory situation is difficult to handle; however, it can be improved in the future. On the one hand, it should be pointed out that at EU level, Directive 2008/115 enhances the cooperation between Member States and the countries of origin and transit of immigrants. The initial budget for the implementation of the Directive includes the monitoring of the Libyan border and the realization of other supportive measures. 120 On the other hand, the change in the conception of the bilateral relationships between Italy and Libya reinforcing the construction of an effective partnership focuses on the stabilization and the development of the North-African countries as a means of managing immigration and guaranteeing respect for human rights. 121 As regards Spain, several different geographical areas need to be distinguished according to the countries of origin of the immigrants: -Mediterranean side: The main neighbouring country is Morocco, with which Spain has signed a readmission agreement. In the nineties, this area was important as a source of migration. In this period many Moroccan citizens arrived illegally by boat. Many people died every year in their attempt to cross the Straits of Gibraltar. However, after installing the SIVE (Sistema Integrado de Vigilancia Exterior), an electronic surveillance mechanism installed along the Southern coast of Spain and also in the Canary Islands, irregular Moroccan migration decreased. 122 The situation of migrants in this region is complex because sometimes they must stay in Centres for long periods, waiting to be identified and returned without any concrete legal status. 123 The situation in the Canary Islands is also intricate.
-Latin America: These countries are the traditional countries of emigration to Spain. 125 The principal sending country is Ecuador, followed by Colombia, Argentina, Bolivia, Peru and Venezuela. 126 These countries represent some of the main sources of irregular immigration. Indeed, many undocumented migrants from these countries arrive as tourists and overstay after the maximum period allowed by this legal status (three months). 127 Spain has signed various bilateral readmission agreements with different Latin American countries.
At present, under Spanish immigration legislation (Ley Orgánica de Extranjería), a maximum of 40 days' internment is allowed in any case. 128 This internment takes place in special centres for undocumented migrants (Centros de Internamiento de Extranjeros -CIEs). During this period, the authorities (the police, administrative and judicial authorities) must identify and return the immigrant. In the event that this is not possible, he or she must be freed. This situation often happens when there is no readmission agreement with the country of origin. 129 Within this general framework, we will now analyse the return of immigrants, taking into account the fact that the migration flows originate in Africa because of the implications for EU migration policy. Over recent years, immigration from African countries to Spain has significantly increased. 130 As a result, the Spanish government has adopted a new strategy towards Africa in the context of migration. 131 Consequently, it has signed various agreements related to the management of migration flows with African countries of origin or the transit of immigrants. 132 In this new approach, migration is taken to be closely linked with the development of the countries of origin, and this is reflected in the different framework cooperation agreements recently concluded. Moreover, the various readmission agreements which have been signed are particularly relevant for the present analysis.
On the west African coast, readmission agreements have been signed with Cape Green, Mali, Guinea Conakry, Guinea-Bissau and Nigeria. 134 These agreements include not only measures to fight irregular immigration but also cooperation with the states in the region. As a direct consequence, a notable decrease in irregular immigration flows coming from this area has been observed over the past two years. 135 The bilateral relationship with Morocco deserves particular attention. Spain has signed successive return agreements with Morocco as a country of origin and transit. 136 The events in 2005, when immigrants tried to cross the border by trespassing across fences into Ceuta and Melilla (Spanish autonomous cities in Africa), highlighted the difficulties in the implementation of the bilateral agreement. 137 A difficult question concerns the situation of sub-Saharan citizens who crossed Moroccan territory in order to reach the Spanish coast by boat, frequently in precarious vessels (called pateras in Spanish). The situation of these people used to be problematic, because for some years Morocco refused to accept their return when they were caught in Spanish waters or along the coastline. This situation lasted until 2004, when the EU requested it to accept them.
With regard to the content of these readmission agreements, it must be underlined that the term 'readmission' is used in a broad sense to include both nationals and non-nationals from the contracting parties. 138 As usual, under these agreements the main objective is sending back the undocumented migrants who are present in the territory of the contracting parties. States assume the obligation to facilitate their transport and to readmit them to the State requested. 139 These agreements regulate the different reasons for which a stay can be considered irregular, and the readmission procedure. 140 With regard to the readmission of nationals of the Contracting Parties, the commitment is largely accepted by the African States with which Spain has signed agreements. 141 On the other hand, the readmission of third-country nationals has only been accepted by a few States. 142 The execution of the expulsion of undocumented migrants should be made, in principle, by direct transfer to the country 134 Protocolo entre el Gobierno de España y el Gobierno de la República Argelina Democrática y Popular sobre circulación the countries of origin or transit as an effective means to achieve the objective of fighting irregular immigration.
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Concluding remarks
As stated above, the main aim of this paper is to throw light on the current EU dilemmas on immigration from a legal point of view. After a period in which the EU has faced many challenges, including those related to the management of migration flows, it seems necessary to review certain aspects of the existing immigration system in order to improve it. The current system, as shown, reflects the complexity of this issue.
A well-designed EU immigration system is essential to guarantee the human rights of all migrants regardless of their legal status. Obviously, under certain circumstances it is difficult to guarantee a minimum status of protection, in particular with regard to immigration by sea. The interests of EU Member States´ in controlling illegal immigration must be balanced with compliance with their international human rights obligations.
A successful conclusion of the ongoing process of ratification of the Lisbon Treaty may bring new elements at the EC Treaty level, as well as at the decision-making level, to build up a true European common policy on irregular migration. Furthermore, once the Lisbon Treaty comes into force, the European Charter of Fundamental Rights will become binding and EU accession to the ECHR will be effective.
At first sight, the Return Directive may be seen as an accurate legal framework for the harmonisation of policies and legislation, but the devil is in the details. The laudable efforts made during the negotiation of the Return Directive to reconcile the protection of human rights with fighting illegal immigration seem to be insufficient to grant an adequate level of protection to immigrants. From a theoretical point of view, it is obvious that such a common legal framework is needed to create an authentic common migration policy. However, certain aspects of the Return Directive remain ambiguous and may lead to situations in which migrants' human rights are not guaranteed. The success or the failure of this new EU legislation will depend (as always) on the practical measures applied by each Member State in its implementation.
The features of migration flows highlight the need for EU Member States to enhance cooperation with countries of origin and transit, not only in immigration control activities but also, and most importantly, in the achievement of a certain level of development in the regions of origin of immigrants. This implies a shift towards a broader approach to migration, including both preventive measures and the application of the principle of "solidarity" between EU Member States and the countries of origin and transit of immigrants. A more realistic approach is needed in this area in order to give an appropriate response to the question of illegal immigration. Otherwise, the EU risks this particular field becoming a Sisyphean task.
Despite criticisms, the Return Directive represents a step forward in designing a more comprehensive EU immigration system and offers an opportunity to reflect on the treatment of migration-related issues and compliance with international human rights standards. A follow-up on the implementation of the Directive in each Member State will be essential to verify to what extent its provisions meet the requirements of international human rights law. 151 With regard to the measures adopted by the Spanish government for cooperation with African countries with which Spain has signed bilateral readmission agreements, can be mentioned: Real Decreto 1542/2006, de 15 de diciembre, por el que se crea la Consejería de Trabajo y Asuntos Sociales de la Misión Diplomática Permanente de España en la República de Senegal, «con el deseo de impulsar el desarrollo de las relaciones bilaterales hispano-senegalesas en el ámbito laboral y social, con el objetivo especial de establecer flujos migratorios y hacer posible la contratación en origen de trabajadores provenientes de la República de Senegal...», BOE nº 310, de 28 de diciembre de 2006; el Real Decreto 187/2007, de 9 de febrero, por el que se regula la concesión de una subvención extraordinaria a la República Islámica de Mauritania para la mejora del control de sus fronteras y lucha contra la emigración ilegal, BOE nº 39, de 14 de febrero de 2007; El Acuerdo entre el Reino de España y la República Argelina Democrática y Popular sobre supresión recíproca de visados en pasaportes diplomáticos y de servicio, hecho «ad referendum» en Argel el 13 de marzo de 2007, BOE nº 28, de 1 de febrero de 2008.
